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STATEMENT OF THE CASE.

Daisy Morgan, the plaintiff in error, is the widow

of Charles Morgan, and is the duly constituted

guardian ad litem for the minor children of herself

and Charles Morgan, deceased.



The defendant in error is a corporation operating

a railway in the State of Washington.

This action is for damages arising from the

wrongful death -of Charles Morgan.

The action was tried before the Honorable

Frank H. Rudkin, Judge of the Circuit Court, with

a jury, and resulted in a verdict being brought in by

the jury in favor of the plaintiff in the sum of Seven

Thousand Dollars.

After verdict, the defendant made a motion for

judgment notwithstanding the verdict of the jury,

which motion was granted by the Court, and judg-

ment was entered in favor of the defendant.

The plaintiff filed an assignment of errors as

follows

:

1. The Honorable Circuit Court erred in grant-

ing the motion of defendant for judgment notwith-

standing the verdict of the jury.

2. The Honorable Circuit Court erred in grant-

ing judgment in favor of the defendant.

The cause is before the Court on a writ of error

based upon the above assignment of errors.

The Bill of Exceptions shows the following facts

:

On the 29th day of January, A. D. 1910, Charles

Morgan resided with his family on Junette Street

in the City of Tacoma. To reach his home, the cus-



tomary way and the only practical mode of travel

was to take what is known as the Center Street or

Jefferson Avenue car line to the terminus of the said

line, and from there to walk by a regular well-beaten

path to Junette Street.

Complaint, p. III. ; Record, p. 4 ; admitted in

Answer, p. 8.)

This regular path led from the street car tracks

directly to the railway tracks of the defendant in

error. Pedestrians then followed the tracks of the

Northern Pacific Railway Company down to another

trail, then turned up the other trail to their homes.

This has been the custom in this vicinity for the past

14 years or more, and on an average fifty people

or more have been using this route day and night.

(Testimony L. L. Doty, Record, p. 17; admit-

ted by counsel for defendant, Record, p.

19.)

No objection to this was ever made by the Rail-

road Company.

From the trail to the Casket Company's building

is a distance of 814 feet, and the Casket Company's

building is about 300 feet long.

On the night of January 29, 1910, Charles Mor-

gan started for his home in his regular way. He

took the Jefferson Avenue car to the terminus of

that line. At this point, he met Mrs. Doty and her

daughter, who lived near him, and the three took the



trail to the railroad track. The universal custom

was for trains coming in towards the center of the

city to use the east-bound track, trains going out to

use the west-bound track, but on the night in ques-

tion the train that killed Morgan took the west-bound

track by reason of some obstruction on the east-

bound track. Morgan was aware of the custom.

The night was dark and cloudy and the pedes-

trians could only see a short way up the track. Mor-

gan walked in the space between the two tracks, Mrs.

Doty walked beside him, and Myrtle Doty just a

little ways ahead. While they were in this position,

a train belonging to the defendant in error, without

any whistle or warning of any kind, came around

the curve on the west-bound track, and, having but

a dim light thereon, ran into Morgan, killing him in-

stantly, his body being found down the embankment

near the casket factory. The evidence of the speed

of the train is conflicting, the engineer saying that it

was going at about 20 miles per hour, the other wit-

nesses stating that it was going faster than any train

they had ever seen.

This action is based on the Statutes of the State

of Washington allowing the heirs to bring an action

for damages, when the death of a person is caused

by the wrongful act or neglect of another.

(Laws of State of Washington, 1909, p. 425.

Remington & Ballinger's Code, 183, 194.)



7

ASSIGNMENT OF ERRORS.

The Court erred in granting the motion of de-

fendant for judgment notwithstanding the verdict.

I.

DECEASED WAS A LICENSEE.

It is hard to conceive of a case wherein any per-

son walking the tracks of a railroad company is more

clearly a licensee than the deceased was in this in-

stance.

The third paragraph of the Complaint of the

plaintiffs alleges that the route adopted by the de-

ceased to get to his home was the only practical route

that he could adopt. This fact is admitted by the

defendant in its Answer.

(Record, p. 8; Answer, paragraph III.)

For the past 14 to 20 years, this route had been

used constantly, in fact so constantly that there was

a well-defined trail leading up to the car tracks.

Fifty people or more used this trail each day and

this track at just this place, and in just the manner

that Morgan did on this evening, and used it day

and night, and had been doing so for the past decade

or more. This fact is admitted by counsel for de-

fendant. No objection was ever raised by the com-

pany, no signs were posted forbidding the use of the

track.
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That the circumstance of the license and the

rights of deceased were for the jury to decide, and

the decision of the jury is decisive on the facts, has

been repeatedly decided.

The Washington rule was decided in 1896, in the

leading case of Roth vs. The Union Depot Company,

13 Wash. 525, and is as follows

:

''Where the public have been in the habit

for a long time of using, at a point not in the

traveled public highway, the right of way of

a railroad as a path in passing from one part

of the city to another, and the railroad com-

pany has knowledge of the fact that its right

of way was so traveled by the public at almost

every hour of the day, its acquiescence in the

public use amounts to a license to so use its

right-of-way, and imposes the duty upon it

to exercise reasonable care in the movement

of its trains so as to protect from injury all

persons crossing or traveling its tracks at that

point."

This case has been followed and quoted with

approval in the following Washington cases and is

the law of this State

:

Steele vs. Northern Pacific Ry. Co., 21 Wash.

301;

McConkey vs. Oregon & Wash. Ry. Co., 35

Wash. 58;



Dotta vs. Northern Pacific Railway Co., 36

Wash. 512-513;

Grant vs. Oregon Raihvay & Nav. Co., 54

Wash. 682.

And the Washington rule is the same as the rule

adopted by the Appellate Courts of the other States.

"In an action against a railroad company

for causing the death of a person walking on

its tracks, it is proper to instruct the jury

that, although the deceased was guilty of neg-

ligence in walking upon defendant's track, yet

if, while so upon the track, deceased became

in imminent peril of being struck by defend-

ant's train and defendant's employees in

charge of the train became aware of his peril

in time, or by the exercise of ordinary care

could have become aware of his peril in time,

to have stopped the train, and they failed to

exercise such care and stop said train, and by

reason of such failure, the deceased was

struck and killed, then the jury should find for

the plaintiff."

Gue7ither vs. St. Louis, I. M. & S. Ry. Co.,

18 S. W. Rep. 846.

''The prevailing rule is that where a rail-

road has reason to anticipate the presence of

trespassers a lookout must be kept."

8 L. R. A. New Series, 1076 and case note.
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"Where the public, since a railroad was

first put into operation, had openly and con-

tinuously used the track as a crossing, and

as an approach to a depot platform, those who

used the crossing did so on the implied invi-

tation of the company, and its servants owed

them the duty of exercising ordinary care to

avoid injury."

Arkansas & L. Ry. Co. vs. Graves ^ 132 S.

W. Rep. 992.

**A person walking on a track in a popu-

lous portion of a city, which track the public is

accustomed to use as a footway, with the rail-

road company's acquiescence is a licensee."

.:
- Jones vs. Charleston etc. Ry. Co., 61 S. C.

556, 39 S. E. Rep. 758.

II.

NEGLIGENCE OF THE DEFENDANT.

The engineer in charge of the engine on this even-

ing was not a new man, he had been in the employ

of the company for the past 12 years, and his regular

run was from Tacoma to Centralia. He was accord-

ingly accustomed to this run, and this place, and

knew of the people traveling over this track day and

night, just as deceased was traveling. He knew just

as the company knew that this was the only practical

route for the people who lived in the neighborhood of

South Junette Street, and this, being on a Saturday
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evening, he had still more reason to expect pedes-

trians on the track. His train was a freight train,

and it had on it an oil burner, which Mrs. Doty and

Myrtle Doty, the eye witnesses to the accident, tes-

tified had the appearance of an electric light bulb,

one of the ordinary kind usually used in a court room.

He knew that this was dim. He testified that his

attention was never diverted from the lookout for

more than an instant. Yet he never saw Morgan

or Mrs. Doty or Myrtle Doty, nor heard of the affair

until the next morning. He testified that he could

see 12 car lengths with the lamp that he had, yet

failed to observe them in the 12 car lengths.

He admits that he did not blow the whistle, did

not slow up, and it is obvious that he was not look-

ing. Mrs. Doty and Miss Doty testify that this train

a freight—^was running faster than any train they

had ever seen, and they have seen trains constantly.

He admits to a speed of 20 miles an hour. He knew

when he came around that curve that pedestrians

would not expect him to be on that track, because

trains coming around that curve usually came by

the other track; he knew his lamp was dim and was

of no warning as a signal; he knew that pedestrians

would, or at least might, be on that track going to

their homes, yet he did nothing, didn't sound his whis-

tle, didn't slow up, didn't keep a lookout. That neg-

ligence is a question for the jury under such circum-

stances is the law in all jurisdictions.

"In an action against a railroad company
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for injuries to a boy on the track in a switch-

yard, it was proper to refuse a charge whether

plaintiff was a trespasser or a licensee, where

defendant knew that hundreds of people

passed over and along its tracks in the yard

daily; since it was the duty to exercise rea-

sonable care to discover, and not to injure,

persons whom it might reasonably expect to

be on the track, whether trespassers or

licensees."

Blankenship vs. Chesapeake & Ohio R. Co.,

94 Va. 449, 27 S. E. Rep. 20.

''Even though the use of the track by the

public as a walkway was not for such length

of time, nor of such character as to give a

legal right to so use the track, and even though

the evidence fell short of showing any positive

consent of such use by the company, yet if

there was evidence tending to show that the

railroad company had reason to expect the

presence of persons upon the track, who were

not there as bald trespassers, but using it with

the knowledge and acquiescence of the com-

pany, under such circumstances, it would be

the duty of the railroad company to keep a rea-

sonable lookout, or to give warning of the

approach of the train, or generally to observe

ordinary care, under the circum.stances to

avoid injury."



13

Jones vs. Charleston & W. C. Ry. Co., 39

S. E. Rep. 758.

"There being no statute requiring a rail-

road to give a signal on approaching a private

crossing, its failure to sound the bell or whis-

tle on approaching such a crossing is not neg-

ligence per se, but whether it is negligence or

not depends on the circumstances of the case."

Ayers vs. Wabash R. Co., 88 S. W. Rep.

608.

"The rule that a railroad company ordi-

narily owes no duty to a trespasser until his

peril is discovered and that it is not liable for

an injury to him unless after his peril is dis-

covered the injury may be avoided with proper

care does not apply in cities and towns where

the danger to life is great, and in such locali-

ties, it is the duty of those operating trains to

moderate the speed, give notice of their ap-

proach, and keep a lookout and take such pre-

cautions as the circumstances demanded."

Louisville & N. R. Co. vs. McNary^s Ad-

min., 108 S. W. Rep. 898.

"In an action for injuries to a boy caused

by a train backing down upon him, evidence

that the railway track on which plaintiff

was injured was in a populous town, and that

pedestrians both young and old frequently
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used it as a passway was admissible to show

the necessity for increased vigilance in keep-

ing a lookout when cars were to be pushed or

backed along the track at that place."

St. Louis, I. M. & S. Ry. Co. vs. Sparks,

99 S. W. Rep. 73.

In Louisville & N. R. Co. vs. Daniel, 28 Kentucky

L. Rep. 1146, 3 L. R. A. (New Series) 1190, the

Court ruled that if persons were in the habit of

using the right of way of a railroad company in an

unauthorized manner, but with the knowledge or

acquiescence of the company, the fact of such use

was impliedly an invitation to its continuance in a

sense, and imposed on the company, the duty to look

out for such trespassers, the same as if they were

known in fact to be there. The fact that they hab-

itually so used the track and were invited and per-

mitted to so use it suggested reasonably that they

were so using it; and their presence must therefore

be provided against as a fact within the knowledge

of the railroad company.

"Where a railroad company had notice

that workmen were in the habit of walking

on the track in a populous district outside

city limits, and had been for years, and by

looking an engineer could see men walking

ahead of him for 2000 feet from the point at

which the trespasser was killed, and the en-

gineer neglected either to look himself, or to
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require his fireman to look if the engine re-

quired his own attention during the time he

was running through this neighborhood, he

failed to exercise that ordinary care which a

reasonable and prudent man would have exer-

cised to avoid the accident, and the company

is liable, under such circumstances, for the

death of the trespasser."

Chamberlain vs. Missouri P. R. Co.^ 133

Mo. 587, 33 S. W. Rep. 437.

In Morgan vs, Wabash R. Co., 159 Mo. 262, 60

S. W. 195, a person was walking near a city on a

railroad track which was level and straight for a

long distance, and had for many years been used

by pedestrians to and from the town as a road and

foot path, by the forbearance and tacit consent of

the company. An engine which was running back-

ward with the tender in front of it, and drawing

a caboose, ran him down and killed him. He was

not seen by the engineer or fireman because the coal

on the tender was piled so high as to obstruct their

view of the track before them. The Court said that

the very composition of this train, the necessity of

running as it was, the impossibility under the cir-

cumstances, of the engineer or fireman seeing from

their usual positions on the engine the track in

front of them, created a necessity for placing some

one of the crew where he could see what the train

was running into. This would not be extra caution,

but the suggestion of the most ordinary prudence.
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The plaintiff had a right to go to the jury on the

hypothesis that the servants of the defendant were

negligent in failing to use the means at hand to

avert the calamity after, by the exercise of ordi-

nary care, they could have discovered the peril.

The Missouri Courts have ably collected the au-

thorities on this question in the case of Fearsons vs.

Kansas City Elev. Ry. Co., 180 Mo. 208, 79 S. W.

394.

"Whenever a motorman or engineer in

the operation of railroad cars, before reach-

ing a point along the line, has reasonable

grounds to expect or anticipate the presence

of persons so near the track as to endanger

them, the law, through its high regard for

the preservation of human life, demands that

such operatives be on the alert and keep a

lookout for trespassers."

*'Where the cars of a railroad company

are being moved over premises which are

frequented by the public at any and all times,

there is a duty resting upon the company to

keep a close watch out for persons on or near

the track; and this duty makes it incum-

bent upon it to use all reasonable care and

diligence to see that its tracks are clear and

the mere failure to see persons on the track

is not sufficient."
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Fleming vs, Louisville & N. R. Co.y 106

Tenn. 374, 61 S. W. Rep. 58.

See also case note to L. R. A. (New Ser-

ies), Vol. XL, page 352, and cases

there quoted.

Chamberlain vs. Missouri P. R. Co., 34 S.

W. Rep. 842.

Arkansas & L. R. Co. vs. Graves, 132 S.

W. Rep. 992.

III.

CONTRIBUTORY NEGLIGENCE OF THE
DECEASED.

The burden of proving contributory negligence

is, of course, on the defendant. It is a presumption

that the deceased was careful at the time he met with

the accident that killed him, and this presumption

is a substantial one and can only be removed by evi-

dence to the contrary, or by evidence of those facts

and circumstances which would necessarily remove

the presumption.

What are these facts. To walk on the track is

certainly not contributory negligence per se.

Texas Midland R. Co. vs. Crowder, 25 Texas

Civ. Appeals 536, 64 S. W. 90.

Also cases cited under previous headings, in all

of which the deceased was walking the track.

The only thing that can be urged then is his

failure to get off. It is instinctive in man to save
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himself if possible, and it is the contention of the

plaintiff in error that Morgan was making the at-

tempt. His body was thrown down the embankment,

and was found by the Casket Company building.

This would tend to show that he was making toward

the embankment when he was struck. As the Court

said in his charge to the jury, a man cannot be looking

both ways at the same time. On the track he was on,

the danger was usually from the rear. He had pro-

vided for danger from the front, because a train

coming around that curve would ordinarily come on

the other track, and he had a right to expect, and

he did expect, that if a train came around that curve

on any other track, it would moderate its speed,

and give some kind of a warning. It did none of

these. From the time Mrs. Doty saw the light,

Miss Doty says, ''He did not have time to get off the

track"; Mrs. Doty says she saw a dim light, and

remarked to Mr. Morgan, "You had better get off

that track, that second her daughter turned around

and said, "Ma, you know the trains don't come down

this track, and at that moment the train flew by

before she had time to say a word, or before Morgan

had time to answer.

The testimony of the eye-witnesses to the acci-

dent,—the only eye-witnesses to the accident—is

that Morgan didn't have time to save himself, didn't

have time to get off the track. Can the trial Court

say that it knows more of the circumstances than the

people w^ho saw Morgan killed. The jury said that
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he didn't have the time to get off. On the question

of fact, they certainly are the judges of the evi-

dence.

The trial Court gave to the jury a very fair

charge based on the instructions of Judge Donworth

in the case of Baxter vs. Northern Pacific Ry. Co.,

which instructions have been approved by the Circuit

Court of Appeals of this Circuit. These stated the

law so fully that plaintiff in error had them made

a part of the record. If those instructions are cor-

rect, and there is no question raised in regard to

them, then the verdict of the jury is correct, because

the verdict of the jury applies logically the instruc-

tions to the evidence. The instructions being cor-

rect and verdict of the jury being in accordance

with the instructions, the verdict of the jury should

be upheld.

Plaintiff in error respectfully prays that the

judgment in favor of the defendant be vacated and

that the plaintiff in error be given judgment in her

favor in accordance with the verdict of the jury.

Respectfully submitted,

Maurice A. Langhorne,

J. Charles Dennis,

Attorneys for Plaintiff in Error.

526-7-8 California Building, Tacoma, Washington.




